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UNITED STATES TAX COURT
WASHINGTON, DC 20217

YA GLOBAL INVESTMENTS, LP F.K.A. )
CORNELL CAPITAL PARTNERS, LP, ET AL., )

)
Petitioner(s), )

)
v. ) Docket No. 14546-15, 28751-15.

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent )

ORDER

Respondent has moved in limine to exclude the rebuttal expert report and
testimony of petitioners' expert witness Harvey L. Pitt. Petitioners object. We will
deny the motion.

Unless otherwise stated, all section references are to the Internal Revenue
Code of 1986, as amended, and all Rule references are to the Tax Court Rules of
Practice and Procedure.

Background

Respondent identifies the following as issues in this case. Was YA Global
Investments, LP (YA Global), "engaged in the conduct of a trade or business
pursuant to section 864(b) for the years 2006 through 2009?" Also: "Was * * *
[it] a dealer in securities under section 475 such that it was required to recognize as
income the unrealized gains and losses from its securities at the end of each taxable
year?"

Respondent submitted the expert report of Roberts W. Brokaw III (Brokaw
report). Petitioners have identified Harvey L. Pitt as a rebuttal expert, and have
submitted his rebuttal report (Pitt report). Respondent believes the Pitt report
should be excluded from evidence because:
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(a) The report expresses legal opinions about the case and, thus,
attempts to invade the province of the Court in evaluating facts and
law,

(b) The report offers nothing beyond such legal analysis and
conclusions and, consequently, will not assist the Court in
understanding any evidence or facts in issue; and

(c) Certain portions of the report go beyond the scope of the subject
matter contained in the Brokaw Report.

Brokaw report

Mr. Brokaw represents that he is Managing Director of Roberts Brokaw
LLC, an independent provider of corporate finance advisory services. He has
bachelors and masters degrees in economics from Yale University and an MBA
degree from Harvard University.

He describes his assignment from respondent as:

[T]o review YA Global's transactions with 20 selected companies
("Issuers") * * * and answer the following questions:

a. How should YA Global's transactions from 2006 to 2011
("Relevant Period") be characterized?

b. Were those transactions investment banking activities or were
they investing activities?

He includes in his description of investment banking the following (footnote
references omitted).

Investment banking compasses activities such as underwriting,
advisory services, securities brokerage, direct investing and lending
activities. * * *

* * * * * * *

Investment banks may provide their clients with access to capital
markets through a type of follow-on equity issuance known as At-
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The-Market offering ("ATM" offerings). ATM offerings do not
involve any solicitation and allow a company to sell newly-issued
[sic] shares through a broker-dealer--typically an investment bank--on
the secondary market. Shares are issued through an ATM offering in
incremental amounts and at discretion of issuing company.

* * * * * * *

Similar to investment banks that raise equity for companies through
ATM offerings, YA Global also provides equivalent underwriting
services to small companies through ATM offerings (which as I
discuss later, the fund referred to as "SEDAs").

Before expressing his conclusion, he states:
I am not a lawyer and am not expressing any legal opinions about
whether YA Global's activities are compliant with applicable
securities regulations or not. In this report, I point out the features of
YA Global's activities which suggest that such activities were
consistent with what I understand investment banking to be, based on
my experience in the industry.

He reaches the following conclusion:

Based on my review of the transactions with the selected Issuers, the
majority ofYA Global's transactions were undertaken to raise capital
and provide financing for the public Issuers through the equity
markets. YA Global provided equity financing through SEDAs, and
bridge financing through convertible debentures, convertible
preferreds, and loans, which in their application were all investment
banking activities. The minority of YA Global's transactions with
private Issuers are consistent with direct investment activities that
investment banks engage in from time to time as opportunities arise.
Therefore, YA Global's activities, considered together as a whole, are
consistent with investment banking activities.

Pitt report

Mr. Pitt represents that he is the founder and chief executive officer of
Kalorama Partners, LLC, "a global strategic business consulting firm, specializing
in corporate governance, transparency, regulatory, accounting, economic, and
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risiderisis management issues." He lists as among his experience and prior
positions his service as both chairman of the Securities and Exchange
Commissioner (SEC) and, previously, as the agency's general counsel. He has
practiced law, his practice including "all aspects of corporate, financial services
and securities law".

He summarizes the terms of his engagement as follows:

I have been retained by counsel for the Petitioner to provide my expert
opinions about long-standing understandings of market participants,
financial entities and regulators with respect to the:

• Distinctions between investment portfolio managers and
securities underwriters;

• Regulatory consequences of investments in SEDAs,
convertible debentures, convertible preferred
transactions, and related loan transactions;

• Regulatory implications of any purported "economic
equivalence" between investments in securities and
underwriting of securities products; and

• Need for financial entities to register as securities-broker
dealers because they engage in the types of transactions
in which YA Global participated.

He summarizes his opinions as follows:

• The fundamental, and uniformly-understood, principle
underlying the distinction between underwriting and
investing is the financial entity's intention at the time it
acquires an issuer's securities. Virtually all investors
eventually sell or otherwise dispose of each of the
securities in which they invest, but that does not convert
an investment into underwriting. Rather, it is uniformly
understood that, to constitute activities as securities
underwriting, the financial entity must acquire the
securities "with a view to their distribution." [fn. omitted]
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• In my experience, underwriters are extremely reluctant to
underwrite securities issued by the types of companies in
which YA Global invested.

• Market participants uniformly understand that
transactions in SEDAs, convertible debentures,
convertible preferred transactions, and related loan
transactions, in and of themselves, do not transform the
purchasers of those investments into underwriters. The
well-understood attributes of transactions that may
properly result in characterizing an acquiring entity as an
underwriter are not present here.

• The purported "economic equivalence" of the handful of
YA Global investments singled out by the IRS for
purposes of the Brokaw Report is a meaningless forensic
construct that has no bearing on whether YA Global
acted as an underwriter here.

He adds:

[I]t * * * [is] uniformly understood by market participants and
regulators that financial entities that acquire a significant block of
securities from an issuer, in the ordinary course of their investment
activities, are neither underwriters nor dealers.

He reaches the following conclusions:

YA Global is not an investment banking firm, a securities dealer or an
underwriter. Based on the nature ofYA Global's business, and taking
into account the consistent guidance of the Staffof the SEC, it is my
opinion that YA Global was not a securities dealer, nor was it required
to be registered as such with the SEC. YA Global is an investor,
engaged in trading securities for the benefit of the participants in its
Funds. As a result, YA Global is neither registered as an underwriter
(or securities dealer), nor is it required to be.

The IRS's claims, as made through its expert, Mr. Brokaw, attempt to
seize upon meaningless aspects ofYA Global's investment activities,
and transmogrify them into securities underwriting, but there is no
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basis in practical experience, common understandings, or decades of
experience, for these efforts.

Discussion

Trials before the Tax Court are conducted in accordance with the Federal
Rules of Evidence. Sec. 7453; Rule 143(a). Fed. R. Evid. 72 allows for testimony
of a witness qualified as an expert by, for instance, knowledge or experience if the
expert's knowledge "will help the trier of fact to understand the evidence or
determine a fact in issue". Expert testimony of an attorney on domestic law is
"neither 'evidence' nor helpful to 'understand the evidence'" and is, therefore,
inadmissible. Estate of Carpenter v. Commissioner, T.C. Memo 1993-97, 1993
WL 80583, at *l, affd, 52 F.3d 1266 (4th Cir. 1995).

Respondent notes that, while petitioners have not specifically identified the
discipline in which they intend to qualify Mr. Pitt as an expert, he has been an
attorney for over 50 years specializing in securities law. Because opinions on
domestic law are normally rejected as not of assistance to the Court, respondent
supposes that petitioners hope to classify Mr. Pitt as some other kind of expert,
"perhaps in the securities industry." "However," respondent argues, "his report
does not provide real industry-type information. Rather it consists of * * * [his]
legal analysis, which, moreover, culminates in his opinions on ultimate
determinations for the Court to make in this case, i.g, that YA Global is not an
investment banking firm, a securities dealer or an underwriter."

Petitioners respond that Mr. Pitt "draws on his decades of experience at the
SEC and in private practice to explain how participants and regulators in the
securities market distinguish between fimancial entities with an investment focus
and those focused on providing fimancing services, like investment banks." He
"refers to statutes and regulations", they add, "not in order to draw legal
conclusions, but rather to help explain how markets view the differences between
investors and investment banks." "Securities-law experts", they argue,

"may provide '[t]estimony concerning the ordinary practices of those
engaged in the securities business . . . to enable the [factfinder] to
evaluate the conduct of the parties against the standards of ordinary
practice in the industry.' Marx & Co., Inc. v. Diners ' Club Inc., 550
F.2d 505, 509 & n. 10 (2d Cir. 1977) * * * ; see also U.S. v. Bilzerian,
926 F.2d 1285, 1294 (2d Cir. 1991) * * * .
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Moreover, petitioners add, to the extent that Mr. Pitt may be considered to have
opined on any ultimate issue in the case, "he does not do so to any greater extent
than Mr. Brokaw."

That may be so. Notwithstanding Mr. Brokaw's disclaimers that he is not a
lawyer nor expressing any legal opinion, his conclusions go to what respondent
describes as "ultimate determinations for the court to make", viz. whether "YA
Global is an investment banking firm, a securities dealer or an underwriter." Mr.
Brokaw includes within his description of investment banking activities
"underwriting, advisory services, securities brokerage, direct investing and lending
activities." With respect to ATM offerings and YA Global's SEDAs, he does
speak about the issuer selling the securities "through a broker-dealer--typically an
investment bank". Respondent may attempt to qualify Mr. Brokaw as an expert on
securities industry practices and investment banking. Nevertheless, "testimony
encompassing an ultimate legal conclusion based upon the facts of the case is not
admissable, and may not be made so simply because it is presented in terms of
industry practice." United States v. Bilzerian, 926 F.2d 1285, 1295 (2d Cir. 1991).

In any event, we are not prepared at this point to say whether Mr. Pitt's
report (and, equally, Mr. Brokaw's) provide us with useful expert opinion in
deciding whether YA Global engaged in the conduct of a trade or business
pursuant to section 864(b) or was a dealer in securities under section 475. We do
see the differences in their approaches. Mr. Brokaw reaches his conclusion that
YA Global resembles an investment bank by sampling its activities and concluding
that, taken as a whole, YA Global's activities best describe an investment bank.
Mr. Pitt says not so: Because YA Global invested for the benefit of the
participants in the fund, it would be recognized by market participants and
regulators as an investor and as not either an underwriter or dealer.

In any event, respondent has not convinced us that Mr. Pitt's report "offers
nothing beyond * * * legal analysis and conclusions". We will not therefore, on
account of either of respondent's first two grounds, grant the motion.

Finally, with respect to respondent's third ground to exclude the Pitt report--
that certain portions of the report "go beyond the subject matter contained in the
Brokaw Report"-- respondent argues that Mr. Pitts opinion and its underlying
analysis that YA Global is not a securities dealer should be excluded because the
Brokaw report does not address, or offer an opinion, regarding whether YA Global
is a dealer. That does not appear to be so, given Mr. Brokaw's statement about
SEDA's and the role of investment banks as "broker-dealer[s]".
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Conclusion

On the premises stated, it is

ORDERED, that the motion is denied.

(Signed) James S. Halpern
Judge

Dated: Washington, D.C.
October 9, 2020


